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Foreword 


This issue of the Information Bulletin 
discusses one aspect of Canada's new 
merger law as contained in the 
Competition Act -- the Advance Ruling 
Certificate -- and provides an outline 
of the general position of the Director 
of Investigation and Research regarding 
Advance Ruling Certificates. At the 
same time, the Bulletin explains the 
conditions under which such certi- 
ficates may be issued, highlights some 
of their features, and discusses 
various matters related to their 
issuance. 


Free copies of the Bulletin can be 
obtained from the offices of the Bureau 
of Competition Policy. Their addresses 
are listed at the end of the Bulletin. 
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The Bureau of Competition Policy is a 
part of the federal department of 
Consumer and Corporate Affairs and is 
headed by the Director of Investigation 
and Research. The Director is respon- 
sible for administering and enforcing 
the Competition Act, the legislation 
which is designed to foster a competi- 
tive environment in the nation's 
marketplace. 


General information on the Competition 
Act may be obtained from the Bureau of 
Competition Policy, Consumer and 
Corporate Affairs Canada, Ottawa, 
Ontario, K1A 0C9, telephone (819) 
994-0798. 


Calvin S. Goldman 
Director of Investigation 
and Research 


Digitized by the Internet Archive 
in 2023 with funding from 
University of Toronto 


https://archive.org/details/31/61117091140 
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ADVANCE RULING CERTIFICATES UNDER THE 
COMPETITION ACT, SECTIONS 74 AND 75 


An Advance Ruling Certificate may be 
issued by the Director of Investigation 
and Research to a party or parties to a 
proposed merger transaction who want to 
be assured that the transaction will 
not give rise to proceedings under the 
merger provisions of the Competition 
Act. A certificate does not ensure 
approval of the transaction by any 
other regulatory authorities. 


Under the Act, a merger is defined to 
include both a direct or indirect 
acquisition or establishment, by one or 
more persons, of control over or 
Significant interest in the whole or a 
part of the business of a competitor, 
Supplier, customer or other person. 

The methods of achieving this control 
include the purchase or lease of shares 
or assets, amalgamation or combination 
(section 63). 


Under section 64 of the Competition 
Act, the Director of Investigation and 
Research may apply to the Competition 
Tribunal for an order in respect of a 
merger or proposed merger, any part of 
which prevents or lessens, or is likely 
to prevent or lessen, competition 
Substantially. A variety of orders may 
be issued by the Tribunal: forbidding 
completion or implementation of a 
proposed merger; directing the dissolu- 
tion of a completed merger; directing 
the divestiture of specific assets or 
Shares; and other orders, including 
those made on consent, designed to 
ensure that the merger does not prevent 
or lessen competition substantially. 
The prevention or lessening, or likely 
prevention or lessening, of competition 
assessed by the Tribunal may be 
confined to a specific geographic area, 


a particular product or group of 
products, an individual trade, industry 
or profession, or to particular levels 
in the distribution chain. 


What is an Advance Ruling Certificate? 
Subsection 74(1) of the Act states: 


74.(1) Where the Director is 
Satisfied by a party or parties to 
a proposed transaction that he 
would not have sufficient grounds 
on which to apply to the Tribunal 
under section 64, he may issue a 
certificate to the effect that he 
is so satisfied. 


This section indicates that an Advance 
Ruling Certificate may be issued when 
the Director has concluded that there 
are insufficient grounds to apply to 
the Competition Tribunal for an order 
against a proposed merger on the 
grounds that it would prevent or lessen 
competition substantially, or be likely 
to do so. The advance ruling mechanism 
offers a means of avoiding proceedings 
that may arise under section 64 of the 
Competition Act should the merger 
proceed. An Advance Ruling Certificate 
cannot be issued for a transaction that 
has been completed. 


A certificate may, however, be issued 
when the proposed transaction raises 
competition concerns that have been or 
will be rectified by clear or immediate 
corrective steps. This is consistent 
with the Director's policy of encour- 
aging voluntary compliance with the 
Act. However, if the corrective steps 
being contemplated would necessitate 
extensive monitoring of the transaction 
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and its effects, a certificate would 
not be appropriate. 


An Advance Ruling Certificate may be 
issued without terms or undertakings, 
or upon certain terms or undertakings 
being fulfilled -- for example, dives- 
titure. Failure to abide by such terms 
or undertakings may void the certi- 
ficate. 


The issuance of a certificate is at the 
discretion of the Director. In some 
cases the Director may decide, under 
the Program of Compliance, to monitor 
the effect of the proposed merger 
rather than issue a ‘certificate. This 
might happen where market stability and 
the potential effect of the merger is 
not sufficiently certain. In this 
regard, the Competition Act provides a 
three-year limitation period 

(section 69) under which proceedings 
may be brought by the Director in 
respect of a merger. Therefore, in 
cases where it is uncertain whether the 
merger may provide grounds in that 
period of time for an application to 
the Tribunal, itis doubttula 
certificate would be issued. However, 
in many of these instances a letter may 
be given under the Director's Program 
of Compliance setting forth the 
Director's views regarding the merger 
and the areas he will be monitoring 
during the three-year period. The 
Program of Compliance is discussed in 
more detail later in the Bulletin. 


What is the effect of an Advance 
Ruling Certificate on the operation 
of the provisions of the Competition 
Act? 


The Advance Ruling Certificate in 
itself is not an exemption from the 
Substantive merger provisions of the 
Competition Act, although a transaction 
for which the Director has issued a 
certificate is exempt from Part VIII of 
the Act, which deals with notifiable 
transactions (s.85(b)). 


Section 75 of the Act provides that, 
where the Director issues a certificate 
and the proposed transaction to which 
the certificate relates is completed 
within one year after the certificate 
is issued, the Director is barred from 
applying to the Tribunal solely on the 
basis of information that is the same 
or substantially the same as the infor- 
mation on which issuance of the certi- 
ficate was based. Therefore, addi- 
tional information that subsequently 
comes to the attention of the Director 
and that would have altered the basis 
for the issuance of the certificate, 
could render the certificate ineffec- 
tive in barring proceedings. Thus, 
full disclosure by the parties at the 
time the certificate is requested is 
Chl Gacaile 


Information that was not made available 
to the Director at the time the certi- 
ficate was issued, and that later comes 
to his attention, may prompt the 
Director to reconsider his position as 
Stated in the certificte. If, before 
the transaction is completed, the 
circumstances surrounding the issuance 
of the certificate are substantially 
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changed by new information, thereby 
creating a competition concern, the 
Director may notify the parties giving 
them an opportunity to remedy any 
problem. If the problem is not 
remedied, the Director may commence an 
inquiry under the Act and ultimately 
institute proceedings before the 
Tribunal against the proposed transac- 
tion. 


Where additional information that would 
have had a material bearing on the 
Director's decision to issue a certifi- 
cate comes to light after the transac- 
tion has been substantially completed, 
the Director may apply to the Tribunal 
for an order if the additional informa- 
tion causes him to believe that the 
transaction lessens or is likely to 
lessen competition substantially. 
However, the Director is barred from 
proceeding against the merger if more 
than three years have elapsed since the 
transaction was substantially completed 
(section 69). 


An application for, or the issuance of, 
a certificate will not prevent any 
inquiry the Director may choose to 
undertake in respect of any other 
provisions of the Act. For example, an 
inquiry into price fixing involving any 
or all of the parties to an application 
will not be interrupted by virtue of a 
proposed merger that is the subject of 
an application to the Director for an 
Advance Ruling Certificate. Likewise, 
anti-competitive conduct on the part of 
the merged company could cause the 
Director to examine the matter under 
other provisions of the Act, such as 
abuse of dominant position. 


Are Advance Ruling Certificates 
available for other provisions of the 
Competition Act? 


No. However, under the Program of 
Compliance, the Director endeavours to 
assist business people who wish to 
avoid conflict with any provision of 
the Competition Act by examining 
matters submitted to him and indicating 
whether going ahead with the proposed 
plans or agreements would lead him to 
commence an inquiry. Business people 
are not bound by the opinion given by 
the Director under the Program and are 
free to adopt practices that they are 
prepared to have tested before the 
Competition Tribunal or the courts. 
Similarly, the Director cannot bind 
himself or his successors by the 
Opinion. 


How does the Program of Compliance 
apply to proposed mergers? 


While Advance Ruling Certificates for 
proposed mergers are expressly provided 
for in the Competition Act, the Program 
of Compliance is also available for 
proposed mergers. For example, a party 
or parties contemplating an acquisition 
might wish to consult the Director 
before making a request for a certi- 
ficate. If competition issues are 
identified, they could be rectified at 
an early stage, leading to a more 
expeditious treatment of the request 
for a certificate when the appropriate 
time for the request has arrived. This 
procedure may be particularly useful 
for parties who must obtain clearance 
for the transaction from more than one 
government agency or who are otherwise 
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concerned about meeting future time 
constraints relating to the merger. 


It may also be appropriate in some 
cases for parties to request both a 
letter of compliance and an Advance 
Ruling Certificate at the same time. 

If the-certificatesds pot asstieds: ahe 
parties still receive an opinion letter 
from the Director under the Program of 
Compliance detailing his position and 
concerns regarding the proposed 
transaction. In this manner, the 
Director does attempt to provide some 
comfort to the parties who may not 
present. the Director with a suffi- 
ciently strong and certain factual 
basis to warrant a certificate, but who 
also will not find themselves the 
subject of an inquiry under the Act if 
the merger goes forward, provided the 
issues the Director will be monitoring 
do not subsequently give rise to compe- 
tition concerns. If the Director 
elects to monitor rather than challenge 
the transaction, without issuing an 
Advance Ruling Certificate, this would 
be discussed in the compliance letter. 


What matters will the Director 
take into consideration in issuing 
a certificate? 


The matters to be considered in 
assessing a proposed transaction 
include those listed in section 65 of 
the Competition Act. They illustrate 
that competition issues arising from a 
merger can be either horizontal when it 
involves the acquisition of a compe- 
titor, or vertical when it refers to 
the acquisition of a supplier or 
customer. The acquisition of a 
vigorous and effective competitor, 


perhaps a product innovator, is just 
one example of how competition may be 
lessened substantially. Section 65 is 
not, however, an exhaustive list of 
Situations in which competition may be 
adversely affected. For example, not 
referred to expressly is the acquisi- 
tion of a supplier who is the only 
source of supply in a market. Competi- 
tion could be substantially lessened by 
such an acquisition. 


Another important factor to be 
considered is any efficiency gain that 
is likely to result from the proposed 
merger. | Section, 68 ofethe Acttintiroe 
duces this element into the assessment 
of mergers that prevent or lessen 
competition. Efficiency gains that can 
be attributed to the proposed merger 
and exceed or offset any harmful 
effects of the transaction on competi- 
tion will be given favourable consider- 
ation by the Director when determining 
whether a certificate will be issued. 


Any examination of potential competi- 
tion issues also includes a determina- 
tion of the relevant market, since an 
issue will only arise when competition 
in a particular market is adversely 
affected. "Market" includes both a 
product and a geographic dimension and, 
accordingly, the examination must 
identify both the customers served as 
well as the competitors. Concentration 
or market share will be considered by 
the Director; however, subsection 64(2) 
makes it clear that it must not be the 
sole basis for a conclusion that compe- 
tition has been lessened substantially 
by a particular transaction. 
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When should a party or parties to a 
proposed merger transaction apply for 
a certificate? 


Since an Advance Ruling Certificate is 
available only for proposed transac- 
tions, the application should be made 
as soon as reasonably practicable. An 
application can be made either before, 
together with, or after any formal 
igangeunden Park Vill cofithe Act for 
mergers that are the subject of a 
pre-notification requirement. This 
enables the parties to respond to any 
concerns or questions the Director 
might have so that a certificate may be 
issued before the transaction is 
completed. The Director is under a 
legal obligation to consider the matter 
expeditiously, and with the full 
assistance of the parties, the Director 
will be able to do so. 


What are the advantages of applying 
for a certificate? 


An application offers several advan- 
tages: 


- AS a matter of good corporate 
policy, most business people in 
Canada wish to comply voluntarily 
with the Competition Act. The 
Advance Ruling Certificate allows a 
party to a proposed transaction to 
substantially reduce or eliminate 
uncertainty over whether the merger 
would be subject to an application 
before the Competition Tribunal. 


- If an Advance Ruling Certificate is 
issued, the transaction is also 
exempted from the merger pre-notifi- 
cation requirements of Part VIII of 
the Competition Act (s. 85(b)). 


- If the application is made early, 
the Director can identify and 
suggest corrective measures for any 
competition concerns he may have, 
and the measures can be implemented, 
if the parties so choose, without 
the delay usually associated with 
formal merger proceedings. The time 
and expense required to provide the 
information and take the corrective 
Steps, if necessary, for the 
issuance of a certificate would be 
considerably less than that involved 
in relation to a merger application 
before the Competition Tribunal. 


What are the consequences of 
failing to apply? 


There is no statutory obligation on a 
party or parties to a proposed 
transaction to apply for an Advance 
Ruling Certificate. However, if the 
Director believes that a proposed 
merger prevents or lessens, or is 
likely to prevent or lessen competition 
substantially in a market, he may apply 
for an order from the Competition 
Tribunal under section 64 of the Act. 
The Tribunal has jurisdiction to 
prohibit the proposed merger or part of 
it from going ahead. Alternatively, it 
may prohibit the parties to the 
proposal from doing certain acts or, 
with consent, prescribe other positive 
measures that will be necessary to 
maintain competition. 


Prior to the commencement of formal 
proceedings under section 64, the 
Director may seek an interim injunction 
prohibiting a proposed merger from 
being completed (section 72). Thus, 
failure to request an Advance Ruling 
Certificate or to otherwise notify the 
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Director of a proposed merger, unless a 
compliance letter has been obtained, 
may leave the transaction open to 
immediate challenge by the Director. 

It may also make it impossible for the 
parties to take early and appropriate 
corrective action, in consultation with 
the Director. 


What type of information does the 
Director require from the applicant? 


The decision to issue a certificate 
will be based largely on information 
received from the applicants for the 
certificate. Thus, the applicant 
should be willing to supply the 
Director or his authorized representa- 
tives with information relevant to the 
proposed merger and its effect on 
competition. 


Unlike the merger pre-notification 
PFOVISTONS InePart: Vl leofethe! Acteathe 
Act does not list the information 
required to be supplied to the Director 
on an application for an advance 
ruling. The application should focus 
on the matters listed in section 65 
that are considered to be relevant, as 
well as any efficiency gains likely to 
result from the transaction. The 
Submission of relevant market share 
information and any related industry 
Studies may also assist in attempting 
to satisfy the Director that there is 
no competition issue and that a 
certificate should be issued. The 
prompt provision of. accurate informa- 
tion will make it easier to obtain a 
decision from the Director. Accuracy 
is also important in view of the scope 
of protection offered by section 75 of 
the Act if a certificate is issued. 


Will the information provided to the 
Director by the applicant be kept 
confidential? 


Paragraph 27(1)(d) of the Competition 
Act prohibits the Director or his 
authorized representative from commu- 
nicating to another person the informa- 
tion obtained from an applicant for a 
certificate, except to a Canadian law 
enforcement agency or for the purposes 
of administering or enforcing the Act. 
The prohibition does not apply to 
information that has been made public 
(subsection 27(2)). 


Within the limits of the confidentia- 
lity provisions of the Act, confiden- 
tiality will be strictly maintained 
over all information received by the 
Director. In particolar. thindsparcues 
such as competitors or customers will 
not be given access to the information 
Supplied, unless the matter eventually 
proceeds to a hearing before the 
Tribunal and the information becomes 
part of the public record. At the same 
time, where appropriate the Director 
may solicit comments from such persons 
in a manner that will not jeopardize 
the confidentiality of the specific 
information supplied by the applicant. 
The manner and extent of such consulta- 
tion will depend on the proposed 
transaction, the sensitivity of the 
information supplied, and the likeli- 
hood of economic harm resulting from 
disclosure of the information. The 
applicant should, therefore, bring to 
the Director's attention any confiden- 
tiality concerns that might exist. A 
request for confidentiality will 
usually be respected by the Director, 
but remember that such a request could 
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make it difficult to determine if a 
certificate is warranted. This is 
because necessary marketplace inquiries 
may not be possible, and hence adequate 
information supporting the issuance of 
a certificate may not be obtained. 


Persons who have obtained an Advance 
Ruling Certificate may wish to disclose 
this fact at the time the merger is 
announced in order to assure share- 
holders or others that the merger is 
not likely to be the subject of an 
application by the Director to the 
Competition Tribunal. In these 
circumstances, any information 
disclosed to the public in the process 
would lose the protection afforded by 
section 27 of the Act. 


If an application is made under section 
74, but circumstances materially change 
following the issuance of the certifi- 
cate, or if a certificate is not 
issued, for a proposed transaction, the 
information supplied in the application 
may be used by the Director in proceed- 
ings before the Tribunal regarding the 
transaction, or in any other proceeding 
necessary for administering or enforc- 
ing the Act. Consequently, potential 
applicants should be aware that infor- 
mation they supply under section 74 
could become part of the public 
recordif the Director decides to take 
proceedings under the Act. 


How long is an Advance Ruling 
Certificate good for? 


There is no expiry date for an Advance 
Ruling Certificate, provided the 

transaction is substantially completed 
within one year after the certificate 


for which it is issued. If the trans- 
action is not substantially completed 
within the year, the certificate 
expires, making it necessary to file a 
new application (section 75). 


Are foreign-owned businesses treated 
differently? 


Both foreign-owned and Canadian-owned 
businesses are equally subject to the 
merger provisions of the Competition 
Act, to the extent required in the 
fulfilment of their respective 
mandates. Moreover, a transaction 
deemed likely to be of net benefit to 
Canada under the Investment Canada Act 
is not, aS a consequence, exempted from 
the application of the provisions of 
the Competition Act. However, there is 
close co-operation between Investment 
Canada and the Director within the 
limits of their respective mandates. 


How quickly can an Advance 
Ruling Certificate be obtained? 


The Director is obliged to respond to a 
request for an advance ruling as 
expeditiously as possible, but is not 
subject to any specific time frame for 
the response. However, it is the 
Director's policy to make every effort 
to meet reasonable commercial time 
constraints; therefore, these should be 
brought to the Director's attention at 
the time of the application. 


As a practical matter, the time 
required will depend on the information 
provided, the complexity and size of 
the transaction, the availability of 
other market information, and the speed 
and willingness of the party or parties 
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to address any concerns of the 
Director. Ordinarily, in cases where 
no significant competition issue 
arises, the process can usually be 
completed within one or two months. 


How to apply for an Advance Ruling 
Certificate 


To apply for an Advance Ruling Certifi- 
cate, an applicant should write the 
Merger Branch, Bureau of Competition 
Policy, Consumer and Corporate Affairs 
Canada, Ottawa, Ontario, K1A 0C9. A 
representative of the Director will 
then contact the applicant to outline 
any additional information required or 
to arrange a meeting. 


Parties can also telephone the Branch 
to arrange a meeting to discuss the 
application at (819) 953-4306. In 
either case, written material 
Supporting the application should be 
provided as discussed in this 
Information Bulletin. 


weed OOS. beds, gs nd 
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How to Obtain Publications 


Anyone wishing to obtain copies of this 
Bulletin or of other publications of 
the Director of Investigation and 
Research may write directly to: 


The Bureau of Competition Policy 
Consumer and Corporate Affairs Canada 
Ottawa, Ontario K1A 0C9 

Telephone: (819) 994-0798 


Alternatively, requests may be made 
through any of the Regional Offices of 
the Director listed below. 


Pacific Region 


1400-800 Burrard Street 
VANCOUVER, British Columbia V6Z 2H8 
(604) 666-5000 


Prairie Region 


Oliver Building 

10225 100th Avenue 
EDMONTON, Alberta T5J OA1 
(403) 420-2489 


2919-5th Avenue N.E. 
CALGARY, Alberta T2A 6T8 
(403) 292-5608 


260 St. Mary Avenue, Room 201 
WINNIPEG, Manitoba R3C OM6 
(204) 949-5567 


Ontario Region 
451 Talbot Street, Room 300 


LONDON, Ontario N6A 5C9 
(519) 679-4119 


4900 Yonge Street, 6th Floor 
WILLOWDALE, Ontario M2N 6B8 
(416) 224-4065 


10 John Street S., Room 600 
HAMILTON, Ontario L8N 4A7 
(416) 572-2873 


Quebec Region 


Guy-Favreau Complex 

200 Dorcnester Blvd. W., Room 534 
East Tower 

MONTREAL, Quebec H2Z 1X4 

(514) 283-4571 


410 Charest Blvd. E., Room 400 
QUEBEC, Quebec G1K 8G3 
(418) 694-3939 


Atlantic Region 


1489 Hollis Street, Room 1500 
HALIFAX, Nova Scotia B3M 3M5 
(902) 426-7610 


Sir Humphrey Gilbert Building 
165 Duckworth Street, 5th Floor 
ST. JOHN'S, Newfoundland A1C 1G4 
(709) 772-5519 


Publications of the 


Director of Investigation and Research 


. Annual Report of the Director of 
Investigation and Research 

. Misleading Advertising Bulletin 
(published quarterly) 

. Speeches (issued periodically) 

. Prenotification Information Kit 

. Information Bulletins 
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